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PER CURIAM:

Antonio Jimenez III filed suit against Sun Life Assurance Company of
Canada (“Sun Life”),the claims fiduciary for an employee benefit plan governed
by the Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C.
§§ 1001-1461, and two of its employees. Jimenez alleged that Sun Life
wrongfully denied his claim for long-term disability benefits under the plan, and

he sought damages and other relief under ERISA and Louisiana law. After the

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R. 47.5.4.



Case: 11-30872 Document: 00511957022 Page: 2 Date Filed: 08/15/2012

No. 11-30872

parties filed cross-motions for summary judgment, the district court granted
summary judgment for Jimenez on the issue of coverage and made its judgment
final pursuant to Federal Rule of Civil Procedure 54(b). Sun Life appealed. For
the following reasons, we REVERSE and RENDER on the coverage issue and
REMAND to the district court for further proceedings consistent with this
opinion.

I

Antonio Jimenez was seriously injured in a one-car accident in Lafayette
Parish, Louisiana. According to the police report, his car left the road for over
300 feet, hit several obstructions, and flipped upside down. Jimenez was
immediately taken to the hospital for treatment of his injuries. Eventually,
Jimenez claimed that he had lost control of his vehicle when he was forced to
swerve off the two-lane road by two vehicles racing toward him, one in each
lane.' In the police report, the investigating officer noted as contributing factors
and conditions of the incident (1) a violation for careless operation and (2) a
suspicion that alcohol was involved.

When medical staff admitted Jimenez to the hospital, they observed that
he “was intoxicated and presents a poor historian.” The medical staff also noted
that Jimenez claimed to “often drink|[] up to a case a day when he is off call” from
his job as a coiled tubing operator on offshore oil wells. A police officer asked a
nurse to take a blood sample from Jimenez to measure his blood alcohol content
(“BAC”). The police sent the blood sample to a crime lab, which found that
Jimenez’s BAC was 0.15, nearly twice the legal limit in Louisiana. Both parties
concede that Jimenez was rendered disabled by the accident and is now unable

to perform his job.

! Anindependent witness gave a voluntary statement to police confirming the fact that
two vehicles had raced down the relevant street around the time of the accident.

2



Case: 11-30872 Document: 00511957022 Page: 3 Date Filed: 08/15/2012

No. 11-30872

At the time of the accident, Jimenez was an employee of Coiled Tubing
Company in Lafayette, a division of Smith International, Inc. (“Smith
International”). Smith International, which i1s headquartered in Texas,
maintains a Long Term Disability Plan for covered employees. The Plan consists
of a group long-term disability insurance policy issued to Smith International by
Sun Life. Smith International also maintains a Short Term Disability Plan for
its employees. Jimenez received benefits under the Short Term Plan.

When his Short Term benefits expired, Jimenez filed a claim for Long
Term Disability Benefits under Smith International’s insurance policy with Sun
Life (“the Policy”). Notably, the Policy states that it “is delivered in Texas and
1s subject to the laws of that jurisdiction.” Under the Policy, Smith International
pays the premium to provide its employees with long term disability coverage,
and Sun Life pays benefits to employees in accordance with the Policy’s terms.
The Policy expressly excludes from coverage losses “due to . . . committing or
attempting to commit an assault, felony or other illegal act.”

Sun Life initially denied Jimenez’s claims for benefits by letter. Sun Life
stated that its review of Jimenez’s medical records revealed that his BAC
indicated that he had been operating a vehicle while under the influence at the
time of the accident.? Sun Life then invoked the “illegal acts” exclusion in the
policy:

Your policy states:

Exclusions[:] No LTD benefit will be provided for any Total or

Partial Disability that is due to:

4. committing or attempting to commit an assault, felony or other
illegal act.

2 In this initial denial letter, Sun Life erroneously stated that Jimenez’s BAC was .287;
the error apparently resulted from a notation in Jimenez’s medical records.

3
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Because the documentation submitted with your claim indicated
that your injuries were the result of the accident in which you were
operating a vehicle under the influence, the group policy excludes
any disability resulting from such accident. Therefore, your claim
1s denied.

The letter also notified Jimenez of his right to request that Sun Life review its
mnitial denial and to bring a subsequent ERISA suit following an adverse
determination on review.

Jimenez timely requested an administrative appeal through counsel. He
first noted that he had not been charged with or convicted of a driving while
intoxicated offense. He then contended that Sun Life could not deny coverage
under the “illegal acts” exclusion because the Policy did not contain a specific
“Intoxication” exclusion. Jimenez also asserted that “driving under the
influence” did not constitute an “illegal act” under the exclusion based on an
application of the “rule of ejusdem generis.” Lastly, he asserted that even if
driving under the influence were an “illegal act” under the Policy, Sun Life could
not establish causation. That is, Jimenez argued that Sun Life could not prove
by a preponderance of the evidence that but for his intoxication offense
Jimenez’s injuries would not have occurred. Instead, Jimenez argued that his
accident occurred because he had swerved off the road to avoid a head-on
collision with two cars racing down the street.

Sun Life initially responded by invoking its statutory right to a 45-day
extension of its deadline to decide Jimenez’s administrative appeal. Sun Life
subsequently informed Jimenez that it needed “additional time” to decide his
appeal because it needed “additional information” from the police and the
district attorney’s office regarding the accident. Sun Life acknowledged its

statutory deadline for deciding Jimenez’s administrative appeal, but it stated
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that its deadline was tolled until it received the requisite information to
complete its review.

As part of its investigation of the appeal, Sun Life engaged a medical
expert to assess Jimenez’s medical records. The expert concluded that based on
the crime lab’s analysis of Jimenez’s BAC, “[a]ssuming normal toxicokinetics,
with a reasonable degree of medical certainty, it would be reasonable to conclude
that at [the time of the accident],the claimant’s [BAC] was above 0.08%.” The
expert’s report also included a chart listing the progressive effects of increased
BAC levels, which indicated that Jimenez’s BAC at the time of the accident
would have impaired his reflexes, reaction time, and gross motor control.

Eventually, Jimenez was indicted for driving while under the influence of
an alcoholic beverage (“DUI”) and for careless operation of a vehicle.? The next
week, Sun Life denied Jimenez’s administrative appeal, finding (1) that his
medical records, his indictment for DUI, and the medical expert’s report all
indicated that he was committing an illegal act at the time of his accident and
(2) that the expert report indicated that his level of intoxication and impairment
contributed to the accident. Accordingly, Sun Life denied Jimenez’s claim for
long-term disability benefits under the Policy pursuant to its “illegal acts”
exclusion.

Jimenez filed suit in the district court against Sun Life and two of its
employees who reviewed his claim. He asserted causes of action under both
Louisiana law and ERISA. Sun Life filed motions for partial summary judgment
on (1) the applicability of ERISA to Jimenez’s claims and (2) the merits of its

decision to deny coverage to Jimenez pursuant to the Policy’s “illegal acts”

3 In the months preceding Jimenez’s indictment, a claims service provider retained by
Sun Life placed several calls to the local police department, district attorney’s office, crime lab,
and Lafayette Parish courthouse. In those calls, the claims service provider inquired about
the status of the pending criminal charges against Jimenez and attempted to assist the
various law enforcement agencies share information with each other.

5
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exclusion. The company argued that the Policy gave it discretion to interpret the
terms of the Policy and to make benefit determinations; accordingly, it asserted
that the district court could only overturn its decision to deny Jimenez’s claim
if its decision was not supported by substantial evidence in the administrative
record. Sun Life contended that its decision to deny Jimenez’s claim was
supported by substantial evidence because ample evidence supported its
conclusion that Jimenez’s illegal act of DUI contributed to the accident that
caused his disability.

Eventually, Jimenez admitted that ERISA governs the Sun Life policy,
and he filed a cross-motion for partial summary judgment on the merits of Sun
Life’s decision to deny his claim for benefits under the Policy and on his request
for attorney’s fees. He contended that Sun Life had no discretion to interpret the
terms of the Policy, thereby requiring the district court to review Sun Life’s
decision to deny his claim de novo. He also alleged that La. R.S. 22:975
prevented Sun Life from interpreting the Policy’s “illegal acts” exclusion to allow
1t to deny coverage when a claimant’s disability was caused by his commission
of a misdemeanor.

At the hearing on the cross-motions for summary judgment, the district
court announced that it would grant summary judgment for Jimenez on the
1ssue of coverage. The district court subsequently entered a written judgment
granting summary judgment for Jimenez on the coverage issue, which the court
made final and appealable under Federal Rule of Civil Procedure 54(b).
Although the court’s judgment does not state the basis for its decision, the
court’s comments at the hearing reveal that it primarily granted judgment for
Jimenez because it found that the application of the “illegal acts” exclusion to

Jimenez was inequitable. This appeal followed.*

* Before the court rendered its Rule 54(b) judgment, Sun Life filed a partial motion to
dismiss Jimenez’s amended complaint under Rule 12(b)(6). Specifically, it contended that his

6



Case: 11-30872 Document: 00511957022 Page: 7 Date Filed: 08/15/2012

No. 11-30872

II

On appeal, Sun Life claims that the district court erred by concluding that
it improperly denied Jimenez’s claim for benefits based on the “illegal acts”
exclusion in the Policy. Sun Life contends that the Policy gave it discretion to
interpret the terms of the Policy and to determine a claimant’s eligibility for
benefits. Thus, it asserts that we must review its denial of Jimenez’s claim for
an abuse of discretion. It argues that its decision denying Jimenez’s claim
satisfies the abuse of discretion standard because it was supported by
substantial evidence and was not arbitrary and capricious.

In response, Jimenez first contends that we should review Sun Life’s
benefits determination de novo. He also claims that we should apply Louisiana
law to decide this case where it is not preempted by ERISA. Jimenez maintains
that if we apply Louisiana law, La. R.S. 22:975 requires us to conform the terms
of the Policy’s “illegal acts” exclusion to the language in the “illegal occupation”
clause enumerated at La. R.S. 22:975(B)(9); Jimenez argues that the statutory
“lllegal occupation” clause only allows insurers to deny coverage for losses caused
by felonies. He contends that because there is no evidence that felonious conduct
contributed to Jimenez’s injuries, Sun Life improperly denied coverage under the
“illegal acts” exclusion of the policy.

A

“This Court reviews summary judgments de novo in ERISA cases, applying

the same standards as the district court.” Corry v. Liberty Life Assurance Co. of

Boston, 499 F.3d 389, 397 (5th Cir. 2007) (citation omitted). The district court

claim for penalties under ERISA and his “abuse of process” and “interference with contract”
claims under Louisiana law were preempted by ERISA. After Sun Life filed its notice of
appeal from the district court’s Rule 54(b) judgment, the court denied Sun Life’s pending
motion to dismiss. The court concluded that the majority of Sun Life’s arguments had been
decided in the court’s summary judgment, rendering those arguments moot in the motion to
dismiss, “including the issues of penalties, damages, and claims against the individual
defendants.”
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rendered judgment for Jimenez on cross-motions for summary judgment;
accordingly, we will review “the motions . . . independently, with evidence and
inferences taken in the light most favorable to the nonmoving party.” White
Buffalo Ventures, LLC v. Univ. of Tex. at Austin, 420 F.3d 366, 370 (5th Cir.
2005) (citation omitted). Here, the basis for the district court’s decision to grant
summary judgment for Jimenez was not entirely clear. However, “[e]ven if we
do not agree with the reasons given by the district court to support summary
judgment, we may affirm the district court’s ruling on any grounds supported by
the record.” Lifecare Hosps., Inc. v. Health Plus of La., Inc., 418 F.3d 436, 439
(5th Cir. 2005).

If Sun Life had discretionary authority to construe the terms of the Policy
and to determine a claimant’s eligibility for benefits, we will review its
Iinterpretation of the Policy’s terms and its decision to deny Jimenez’s claim for
benefits under an abuse of discretion standard. See Corry, 499 F.3d at 397. Sun
Life contends that we should review its determinations for an abuse of discretion
because the Policy gives it the discretionary authority to “make all final
determinations regarding claims for benefits under the benefit plan insured by
this Policy,” including the discretionary authority to “determin]e] eligibility for
benefits” and to “construe the terms of this Policy.” The Policy also states that
“l[alny court reviewing Sun Life’s determinations shall uphold such
determination unless the claimant proves Sun Life’s determinations are
arbitrary and capricious.”

Jimenez counters that we should review Sun Life’s decision to deny
Jimenez’s claim de novo because the Policy itself could not grant any
discretionary authority to Sun Life. He notes that the terms of the Policy frame
Sun Life’s discretionary authority as a delegation of authority from the Plan
Administrator—Smith International; the Policy provides that “[t]he Plan

Administrator has delegated to Sun Life its entire discretionary authority to

8
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make all final determinations regarding claims for benefits under the benefit
plan insured by this Policy.” Accordingly, he contends that Smith International
needed to first reserve discretionary authority to itself in a written instrument
before it could grant any discretionary authority to Sun Life in the Policy. We
disagree.

Jimenez has conceded that ERISA governs his claims under the Policy
even though there is no written document designated as “the Plan.” Accordingly,
even without a formal written “Plan,” we must assume that Smith International
had an intent to “provide its employees with a welfare benefit program through
the purchase and maintenance of a group insurance policy.” Mem’l Hosp. Sys.
v. Northbrook Life Ins. Co., 904 F.2d 236, 241 (5th Cir. 1990); see id. at 241 & n.5
(holding that a company’s purchase and maintenance of a group insurance policy
established the existence of an ERISA plan even though there was no “formal

)

document designated as ‘the Plan™); see also Shearer v. Sw. Serv. Life Ins. Co.,
516 F.3d 276, 279 (5th Cir. 2008) (“We have stated that ‘the purchase [of
insurance] is evidence of the establishment of a plan, fund, or program’ and that
‘the purchase of a policy or multiple policies covering a class of employees offers
substantial evidence that a plan, fund, or program has been established.”
(alteration in original) (citation omitted)).

Moreover, even though the Policy would have more clearly granted
discretionary authority to Sun Life if the grant had not been couched as a
transfer of Smith International’s discretion, the Policy nevertheless
unambiguously granted Sun Life discretion to interpret the terms of the Policy
and to determine a claimant’s eligibility for benefits. See Wildbur v. ARCO
Chem. Co., 974 F.2d 631, 637 (5th Cir. 1992) (“Although the expression of the
... plan administrator’s discretionary authority to determine eligibility may not

be as obvious as in some of the cases where we have found similar discretion, we

are satisfied that, taken as a whole, [the plan] expresses the discretion of the

9
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plan administrator to determine eligibility.”). We have declined to adopt a
formal approach when determining whether an ERISA plan grants discretionary
authority to a plan administrator, and we see no reason to do so here where a
group insurance policy (1) establishes the existence of an ERISA plan and (2)
clearly grants discretion to the Plan’s claims fiduciary. See id. (“[T]he Court in
Firestone surely did not suggest that ‘discretionary authority’ hinges on
incantation of the word ‘discretion’ or any other ‘magic word.” Rather, the
Supreme Court directed lower courts to focus on the breadth of the
administrators’ power—their ‘authority to determine eligibility for benefits or

29

to construe the terms of the plan.” (citations omitted)).

Here, the Policy expressly gave Sun Life discretionary authority (1)
regarding “the determination of eligibility for benefits” and (2) to “construe the
terms of this policy.” Moreover, the Policy provided that “[a]ny court reviewing
Sun Life’s determinations shall uphold such determination unless the claimant
proves Sun Life’s determinations are arbitrary and capricious.” Thus, we
conclude that the language in the Policy sufficiently demonstrated an intent to
grant Sun Life discretion to construe the terms of the Policy and to determine
eligibility for benefits. See id. (holding that the language of a plan, “taken as a
whole, . . . expresse[d] the discretion of the plan administrator to determine
eligibility”). Accordingly, we review Sun Life’s interpretation of the Policy’s
terms and its decision to deny Jimenez’s claim for an abuse of discretion. Id. at
636 (holding that “[i]f the administrator has discretionary authority, a reviewing
court applies an abuse of discretion standard”).

B

Before deciding whether substantial evidence supported Sun Life’s
decision to deny Jimenez’s claim, we must first decide whether the laws of Texas
or Louisiana govern the Policy to the extent that state law is not preempted by

ERISA. “ERISA preempts ‘all State laws insofar as they . . . relate to any

10
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employee benefit plan.” Gahn v. Allstate Life Ins. Co., 926 F.2d 1449, 1453 (5th
Cir. 1991) (alteration in original) (citing 29 U.S.C. § 1144(a)). “However, in what
has come to be known as the ‘savings clause,” Congress stated that ERISA was
not intended to supersede State laws which ‘regulate [ ] insurance.” Id.
(alteration in original) (quoting 29 U.S.C. § 1144(b)(2)(A)).

Sun Life contends that we should apply Texas law where it is not
preempted by ERISA. It asks us to enforce the choice of law provision contained
in the policy, which states that “[t]his Policy is delivered in Texas and is subject
to the laws of that jurisdiction.” In support, it cites two cases from our sister
circuits in which the courts enforced similarly worded choice of law provisions
in ERISA cases. See Greenberg v. Aetna Life Ins. Co., 421 F. App’x 124, 125 (2d
Cir. 2011) (unpublished); Fenberg v. Cowden Auto. Long Term Disability Plan,
259 F. App’x 958, 959 (9th Cir. 2007) (unpublished). Sun Life also argues that
applying Louisiana law to this dispute merely because it is the forum state
would undercut ERISA’s objectives by undermining the uniform interpretation
of the same plan across states. See Conkright v. Fromert, 130 S. Ct 1640, 1651
(2010) (“Uniformity is impossible, however, if plans are subject to different legal
obligations in different States.” (citation and internal quotation marks omitted)).

Jimenez counters that the Policy’s choice of law provision “is immaterial
because [La. R.S. 22:975] is the embodied public policy of the State of Louisiana
and 1s mandatory to all insurance policies which apply to insureds who reside in
Louisiana.” That is, he claims that La. R.S. 22:975 prohibits the Policy from
containing a term that would exclude from coverage a loss suffered by Jimenez
that was caused by his commission of a non-felony. Further, he asserts that he
1s a Louisiana resident, that he was employed in Louisiana, and that the
accident occurred in Louisiana. He also contends that the Policy’s choice of law
provision is not valid because “it does not state what law applies in the event of

litigation.” Lastly, at oral argument and in a subsequent Federal Rule of

11
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Appellate Procedure 28(j) letter, Jimenez asserted that La. R.S. 22:868
“Invalidates Sun Life’s choice of laws argument.” La. R.S. 22:868(B) provides
in relevant part that

No insurance contract delivered or issued for delivery in this state
and covering subjects located, resident, or to be performed in this
state, or any group health and accident policy insuring a resident of
this state regardless of where made or delivered, shall contain any
condition, stipulation, or agreement:

(1) Requiring it to be construed according to the laws of any other

state or country except [for an irrelevant exception].
Jimenez argues, without citing any authority, that La. R.S. 22:868 “prohibits
clauses with a choice of law other than Louisiana in insurance policies which
apply in Louisiana to a Louisiana resident.”

We review choice of law issues de novo. In re Mirant Corp., 675 F.3d 530,
533 (5th Cir. 2012). We have not previously addressed how we should decide
residual choice of law disputes in the ERISA context. However, we have held
that we should apply federal common law choice of law principles when we
exercise federal question jurisdiction over a case. See Haynsworth v. The
Corporation, 121 F.3d 956, 962 (5th Cir. 2009) (holding, in one of two
consolidated cases where jurisdiction was partly based on the presence of a
federal question, that “[flederal law applies to the [forum selection/choice of law
clause] enforceability determination”); Great Lakes Reinsurance (UK) PLC v.
Durham Auctions, Inc., 585 F.3d 236, 241-42 (5th Cir. 2009) (holding that we
must apply general federal maritime choice of law rules when sitting in

admiralty); see also Grand Isle Shipyard, Inc. v. Seacor Marine, LLC, 589 F.3d

® Jimenez's Rule 28(j) letter actually refers to La. R.S. 22:898, a provision that no longer
exists. However, Jimenez attached a copy of La. R.S. 22:868 to his Rule 28(j) letter, and his
counsel read from La. R.S. 22:868 at oral argument. Thus, we assume that he meant to refer
to La. R.S. 22:868.

12
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778, 809 (5th Cir. 2009) (Owen, J., dissenting) (en banc) (noting that “circuit
courts have concluded that a federal common law choice-of-law analysis should
be conducted when the issue is a federal question”). Accordingly, we will apply
federal common law choice of law principles to decide whether Texas or
Louisiana law governs the Policy to the extent that state law is not preempted
by ERISA. See DaimlerChrysler Corp. Healthcare Benefits Plan v. Durden, 448
F.3d 918, 922 (6th Cir. 2006) (“In determining which state’s law applies in an
ERISA case, this court’s ‘analysis is governed by the choice of law principles

”

derived from federal common law.” (citation omitted)).

Here, the Policy contained a valid choice of law provision, which indicates
that the parties intended for the Policy to be governed by Texas law to the extent
that it is not preempted by ERISA. Thus, in order to decide this issue, we must
ascertain how to determine whether or not to enforce an ERISA plan’s choice of
law clause in accordance with federal common law. Although we have not
previously addressed this issue, a review of our caselaw in other federal question
cases and of caselaw from our sister circuits in ERISA cases reveals three
possible approaches to resolving this choice of law issue.

First, our sister circuits have applied two different tests when deciding
whether to enforce an ERISA plan’s residual choice of law clause. Two of our
sister circuits have held that “[w]here a choice of law is made by an ERISA
contract, it should be followed, if not unreasonable or fundamentally unfair.”
Wang Labs., Inc. v. Kagan, 990 F.2d 1126, 1128-29 (9th Cir. 1993); Buce v.
Allianz Life Ins. Co., 247 F.3d 1133, 1149 (11th Cir. 2001). By contrast, the
Sixth Circuit has applied the Restatement (Second) of Conflict of Laws to decide
whether to give effect to a choice of law provision in an ERISA plan; it applied
the Restatement because it found an “absence of any established body of federal

choice of law rules.” Durden, 448 F.3d at 922 (citation omitted). Specifically, the

13
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court applied § 187 of the Restatement, which addresses when to apply the law
of the state chosen by the parties. Id. at 922-23.

We have likewise generally referred to the Restatement when deciding
choice of law issues in some admiralty cases, see Albany Ins. Co. v. Anh Thi Kieu,
927 F.2d 882, 891 (5th Cir. 1991), and in a recent admiralty case we noted that
§ 187 supported our decision to enforce an insurance policy’s choice of law clause.
We described § 187 thusly:

Generally speaking, under section 187(1) the law of the jurisdiction
chosen by the parties will be applied to the issue in question if the
parties could have resolved the issue by an explicit provision in their
agreement directed to that issue. Even if that is not the case, the

law of the chosen jurisdiction will still apply unless either of

conditions (a) and (b) following is met, viz (a) the chosen state has

no substantial relationship to the parties or the transaction, and

“there 1s no other reasonable basis for the parties’ choice,” or (b) the

application of the chosen state’s law “would be contrary to a

fundamental policy of a state” whose law would be the applicable

law determined under the section 188 analysis in the absence of an

effective choice of law by the parties.

Durham Auctions, Inc., 585 F.3d at 242 (citation omitted).

We have also employed a similar test when deciding whether to enforce
forum selection and choice of law clauses in cases involving international
disputes. See Haynsworth, 121 F.3d at 962-63. Under this test, we
presumptively enforce a valid forum selection and choice of law clause; however,
the party seeking to avoid enforcement of the clause can overcome the
presumption “by a clear showing that the clause is unreasonable under the
circumstances.” Id. at 963 (citation and internal quotation marks omitted).

We need not decide among these competing standards to resolve this case,
however, because we conclude that Jimenez has failed to satisfy his burden to

establish that we should not enforce the Policy’s choice of law clause under any

standard we would adopt. See In re Southmark Corp., 95 F.3d 53, 1996 WL

14
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459958, at *3 n.7 (5th Cir. July 26, 1996) (per curiam) (unpublished) (“Neither
party has adequately briefed the potentially complex choice of law issues
presented by the facts of this case.”). Under any of these standards we would
employ to decide this issue, Jimenez bears the burden of establishing that we
should not enforce the Policy’s choice of law provision. See Haynsworth, 121 F.3d
at 963 (requiring the party opposing enforcement of a choice of law clause to
make a clear showing that the clause was unreasonable under the
circumstances); Kagan, 990 F.2d at 1129 (holding that a party opposing
enforcement of choice of law clause did not “demonstrate that the choice of
Massachusetts law is unreasonable or fundamentally unfair”’). However, in
Jimenez’s partial motion for summary judgment and in his brief, he has only
claimed that Louisiana law and Texas law treat “illegal act” exclusions
differently and that Jimenez lived, worked, and became disabled in Louisiana;
he has failed to cite any legal authority to support his claim that a difference
between Texas and Louisiana law is sufficient to void the Policy’s choice of law
provision.

Specifically, Jimenez has stated that (1) La. R.S. 22:975 prevents insurers
in the state from denying coverage on the grounds that a claimant’s injury was
caused by his own misdemeanor, (2) La. R.S. 22:975 “is the embodied public
policy of [Louisiana] and is mandatory to all insurance policies which apply to
insureds who reside in Louisiana,” and (3) Louisiana was where the accident
occurred and where Jimenez lived and worked. Although Jimenez has
adequately presented his contention that Louisiana law would not allow Sun
Life to deny his claim based on his commission of a misdemeanor, he has not
made any legally supported argument concerning how or why a Louisiana

statute that allegedly conflicts with Texas law can trump the Policy’s valid
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choice of law clause.® In short, Jimenez has failed to argue, much less
demonstrate, that enforcing the Policy’s choice of law provision would be
“unreasonable,” “fundamentally unfair,” or “contrary to a fundamental policy”
of Louisiana. Because Jimenez failed to satisfy his burden to establish that the
Policy’s choice of law provision should not be enforced, we will apply Texas law
to determine this dispute where it is not preempted by ERISA. See Kagan, 990
F.2d at 1128 (holding that an ERISA claimant seeking to avoid application of
choice of law clause did not “demonstrate that the choice of Massachusetts law
is unreasonable or fundamentally unfair”).”
C
Because we have concluded that the Policy gave Sun Life “the

discretionary authority to construe the [Policy’s] terms and to render benefit

6 By referring to the “public policy” of Louisiana, Jimenez may have been making an
argument under Louisiana choice of law principles. See La. Civ. Code Ann. art. 3540 (“All
other issues of conventional obligations are governed by the law expressly chosen or clearly
relied upon by the parties, except to the extent that law contravenes the public policy of the
state whose law would otherwise be applicable under Article 3537.”). However, because
Jimenez failed to cite any authority to support his argument, we cannot definitively conclude
that Jimenez was making an argument under Louisiana choice of law principles.

In his Rule 28(j) letter, Jimenez also referred to a Louisiana statute, which provides
that no group accident policy insuring a resident of Louisiana “regardless of where made or
delivered, shall contain any [choice of law provision] [r]equiring it to be construed according
to the laws of any other state or country.” See La. R.S. 22:868(B). However, even if we were
to consider this statute despite the fact that Jimenez failed to mention it in the administrative
proceedings, in the district court, or in his brief, Jimenez also has failed to cite any authority
suggesting how or why this Louisiana statute can trump the Policy’s valid choice of law clause.
Instead, he has again merely pointed out a difference between Louisiana and Texas law
without saying why that difference voids the Policy’s choice of law provision. See also Thomas
v. Reliance Standard Life Ins. Co., 136 F.3d 138, 1998 WL 30108, at *3 (5th Cir. Jan. 15, 1998)
(holding that even if we assumed that the predecessor to La. R.S. 22:868 voided a group ERISA
plan’s choice of law provision, the claimant had not raised a fact issue regarding whether the
policy was issued and delivered in Massachusetts); ¢f. Kadan v. Commercial Ins. Co., 800 F.
Supp. 1392, 1395 (E.D. La. 1992) (voiding choice of law provision in non-ERISA case under the
predecessor to La. R.S. 22:868 after employing Louisiana choice of law principles).

"Because Jimenez has not challenged Sun Life’s characterization of Texas law, we will
assume that Sun Life has accurately described Texas law.
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decisions,” we will reverse Sun Life’s denial of benefits to Jimenez “only if it
abused its discretion.” Holland v. Int’l Paper Co. Ret. Plan, 576 F.3d 240, 246
(5th Cir. 2009) (citations omitted). Under the abuse of discretion standard, “[1]f
the plan fiduciary’s decision is supported by substantial evidence and is not
arbitrary and capricious, it must prevail.” Ellis v. Liberty Life Assurance Co. of
Bos., 394 F.3d 262, 273 (5th Cir. 2004). “Substantial evidence is more than a
scintilla, less than a preponderance, and is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.” Id. (citation
and internal quotation marks omitted). “A decision is arbitrary only if made
without a rational connection between the known facts and the decision or
between the found facts and the evidence.” Holland, 576 F.3d at 246 (citation
and internal quotation marks omitted); see id. (“A plan administrator abuses its
discretion where the decision is not ‘based on evidence, even if disputable, that
clearly supports the basis for its denial.” (citation and internal quotation marks
omitted)).

Because Sun Life both evaluates claims for benefits and pays benefits on
accepted claims, it had a conflict of interest when it denied Jimenez’s claim. See
Metropolitan Life Ins. Co. v. Glenn, 554 U.S. 105, 112 (2008). Although Sun
Life’s conflict of interest does not “impl[y] a change in the standard of review,
say, from deferential to de novo review[,]” we must nevertheless “weigh the
conflict of interest as a factor in determining whether there is an abuse of
discretion in the benefits denial, meaning we take account of several different
considerations of which conflict of interest 1s one.” Holland, 576 F.3d at 247
(alteration in original) (citations and internal quotation marks omitted).

After reviewing the administrative record, we conclude (1) that Sun Life’s
interpretation of the policy’s terms was reasonable and (2) that substantial

evidence supported its decision to deny Sun Life’s claim for benefits.
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As an initial matter, Sun Life reasonably interpreted the terms of the
Policy. Sun Life interpreted the Policy’s “illegal acts” exclusion to allow it to
deny coverage when a claimant’s commission of a misdemeanor “contributed”
to hisinjuries. The Policy’s “illegal acts” exclusion provides that no coverage will
be provided for any disability “that is due to [ ] committing or attempting to
commit an assault, felony or other illegal act.” Accordingly, Sun Life interpreted
the causal language “due to” to only require that an illegal act “contribute” to a
claimant’s disability. Jimenez has not challenged Sun Life’s interpretation of
this causation requirement, so, as we will discuss more fully below, we assume
that its interpretation was reasonable. See Kimber v. Thiokol Corp., 196 F.3d
1092, 1100 (10th Cir. 1999) (holding that “due to” is an ambiguous causal term
and that ERISA plan administrator had discretion to give the phrase multiple
reasonable interpretations).

However, Jimenez does challenge Sun Life’s interpretation of the phrase
“lllegal acts.” He argues that the scope of activity encompassed by the Policy’s
reference to “illegal acts” is ambiguous; accordingly, he contends that we should
employ the “rules of contra proferentum and ejusdem generis” to interpret the
meaning of the term. See High v. E-Systems Inc., 459 F.3d 573, 578-79 (5th Cir.
2006) (holding that we only employ the rule of contra proferentum when a term
1s ambiguous); In re Katrina Canal Breaches Litig., 495 F.3d 191, 219 (5th Cir.
2007) (holding that the canon ejusdem generis applies only when a term 1is
ambiguous).

But even if we assume that the phrase “illegal acts” is ambiguous as used
in the Policy exclusion, Sun Life has discretion to reasonably resolve any
ambiguities in the Policy’s terms. See Conkright, 130 S. Ct. at 1651 (holding
that “the plan administrator’s interpretation of the plan ‘will not be disturbed
if reasonable” (citation omitted)); High, 459 F.3d at 578-79 (holding that a plan

administrator had discretion to resolve ambiguities in a plan, “exercising its
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”

‘interpretive discretion™ (citation omitted)). Sun Life had discretion to interpret
the Policy’s terms, and it reasonably interpreted the phrase “illegal acts” to
include misdemeanors; accordingly, we conclude that Sun Life’s interpretation
of the Policy’s terms was reasonable. Holland, 576 F.3d at 246.

Further, we conclude that substantial evidence in the administrative
record supports Sun Life’s determinations (1) that Jimenez committed a DUI
offense and (2) that his disability was “due to” his DUI offense. See Corry, 499
F.3d at 397-98 (holding that a plan fiduciary does not abuse its discretion if its
decision “is supported by substantial evidence and is not arbitrary and
capricious” (citation omitted)).

First, substantial evidence supports Sun Life’s determination that Jimenez
was committing a DUI offense at the time of the accident. According to
Louisiana’s crime lab, Jimenez had a BAC of nearly twice the legal
limit—O0.15—when his blood was drawn at the hospital. Further, the police
officer who arrived at the scene suspected that alcohol was involved in the
accident, and the hospital staff recorded that Jimenez was “intoxicated” when
he was admitted. Moreover, Sun Life’s medical expert examined Jimenez’s
medical records and opined that it was reasonable to conclude that he had a BAC
over the legal limit at the time of the accident. Lastly, Jimenez has been
indicted for DUI and for careless operation of a motor vehicle. Even though
Jimenez had not been convicted of the DUI offense when Sun Life denied his
claim, Sun Life still based its decision on relevant evidence that “a reasonable
mind might accept as adequate to support” its conclusion that Jimenez was
committing a DUI offense at the time of the accident. Corry, 499 F.3d at 398
(citation and internal quotation marks omitted); see James v. La. Laborers

Health and Welfare Fund, 29 F.3d 1029, 1034 (5th Cir. 1994) (holding that a

claim fiduciary properly denied coverage on the grounds that a loss was
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sustained in the course of the commission of a felony even though the underlying
felony had not been prosecuted).®

Second, we conclude that substantial evidence supports Sun Life’s
determination that Jimenez’s disability was “due to” his alleged DUI offense.
Jimenez contends that his alleged DUI offense did not cause his disability
because the accident occurred when he was forced off the road to avoid two
racing cars. Cf. Carter v. Sun Life Assurance Co., No. 05-2214, 2006 WL
1328821, at *9 (E.D. La. May 11, 2006) (holding that an insured’s loss resulted
from the criminal act of DWI, in part, because there was “no evidence in the
record to suggest another possible cause of the crash”). However, even if there
were two racing cars that forced Jimenez off the road, thereby proximately
causing the accident, Sun Life had discretion to interpret the Policy’s terms not
to require Jimenez’s illegal act to be the sole cause of his injuries. See High, 459
F.3d at 579 (holding that when a plan administrator has discretion to interpret
a plan’s terms, it has the authority to reasonably interpret ambiguous terms in
the plan). Put another way, in order for a disability to be “due to” the
commission of an “illegal act,” the “illegal act” does not necessarily have to be the
sole cause of the disability. See Kimber, 196 F.3d at 1100 (holding in an ERISA
case that the phrase “due to” was ambiguous and deferring to the plan
administrator’s reasonable interpretation of the phrase, which required only a
“significant relationship” between a condition and a disability). Jimenez has not

challenged Sun Life’s interpretation of the causal language in the “illegal acts”

8 Jimenez contends that Sun Life denied his claim after its statutory deadline for
deciding Jimenez’s administrative appeal. He thus asserts that Sun Life could not base its
decision on information acquired after its statutory deadline. But Jimenez cites no authority
to support his claim that Sun Life could not consider evidence acquired after its statutory
deadline had expired. Accordingly, we will consider all of the evidence contained in the
administrative record. See Estate of Bratton v. Nat’l Union Fire Ins. Co., 215 F.3d 516, 521
(5th Cir. 2000) (“[T]he administrative record consists of relevant information made available
to the administrator prior to the complainant’s filing of a lawsuit and in a manner that gives
the administrator a fair opportunity to consider it.”).
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exclusion, so we conclude that Sun Life reasonably interpreted “due to” to mean
that an illegal act “contributed” to a claimant’s disability. See id. (“The causal
nexus of ‘due to’ has been given a broad variety of meanings in the law ranging
from sole and proximate cause at one end of the spectrum to contributing cause
at the other.” (citation omitted)).

Lastly, we conclude that substantial evidence supports Sun Life’s
determination that Jimenez’s alleged DUI offense “contributed” to the accident
that caused his disability. Here, Jimenez’s vehicle traveled over 300 feet after
leaving the road, hit several obstructions, and flipped upside down. Further, (1)
the responding officer suspected that alcohol was involved in the accident and
cited him for careless operation of a motor vehicle; (2) the medical staff who
admitted Jimenez into the hospital observed that he was “intoxicated”; and (3)
Jimenez had a BAC nearly twice the legal limit when he arrived at the hospital
after the accident. In addition, Sun Life procured an expert report suggesting
that a person with Jimenez’s BAC at the time of the accident would be expected
to suffer from impaired reflexes, reaction time, and gross motor control. Jimenez
was also indicted for careless operation of a motor vehicle, which further
indicates that a reasonable person could conclude that his “illegal acts”
contributed to the accident.

Under these circumstances, we conclude that Sun Life based its decision
on relevant evidence that “a reasonable mind might accept as adequate to
support” its conclusion that Jimenez’s alleged DUI offense “contributed” to the
accident that caused his disability. Corry, 499 F.3d at 398 (citation and internal
quotation marks omitted); see Dutka ex rel. Estate of T.M. v. AIG Life Ins. Co.,
573 F.3d 210, 214 (5th Cir. 2009) (holding that a plan administrator’s conclusion
that drugs in a pilot’s system caused a plane crash was not unreasonable, in
part, due to the nature of the accident and the difficulty of obtaining direct

evidence that drugs cause a crash).
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Accordingly, we conclude that Sun Life did not abuse its discretion by
denying Jimenez’s claim for disability benefits under the Policy. Holland, 576
F.3d at 251 (“Overall, considering the potential conflict of interest as a minimal
factor, the evidence is more than sufficient to support the Plan Administrator’s
exercise of its discretion against the challenges raised by Holland.”).

111

For the foregoing reasons, we REVERSE and RENDER judgment for Sun

Life on the issue of coverage. We REMAND to the district court for further

proceedings consistent with this opinion.
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